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STATEMENT OF INTEREST


Established in 1955, the National Association of Social Workers ("NASW") is the largest association of professional social workers in the world, with approximately 153,000 members and chapters throughout the United States, in Puerto Rico, Guam, the Virgin Islands, and an International Chapter in Europe.  The Alabama Chapter of NASW, based in Montgomery, has more than 1,200 members.  With the purpose of developing and disseminating standards of social work practice while strengthening and unifying the social work profession as a whole, NASW provides continuing education, enforces the NASW Code of Ethics, conducts research, publishes books and studies, promulgates professional criteria, and develops policy statements on issues of importance to the social work profession.


Social workers, including NASW members, act as expert witnesses in a wide range of civil and criminal proceedings, such as child abuse and neglect, child welfare, rape trauma, post-traumatic stress disorder, sexual harassment and a variety of other civil and criminal cases, including the penalty stage of capital murder cases.  NASW members often serve as expert witnesses in such cases.

SUMMARY OF THE ARGUMENT


Licensed clinical social workers are recognized professionals in the field of mental health.  Social histories prepared by clinical social workers, and the testimony given by clinical social workers concerning such social histories, provide important and highly relevant evidence in the context of capital litigation.  Courts should not impose more stringent requirements on the admissibility of proffered trial exhibits of social worker experts testifying in capital murder proceedings than are applicable under Alabama Rules of Evidence to experts in any other civil or criminal proceeding subject to such rules.  Courts should not foreclose expert social history testimony about the family life environment of an accused murderer because such exclusion improperly curbs the scope of a social history.  Such evidence is vital to the ability of the accused to present an adequate defense against the death penalty.


The Circuit Court's exclusion of the social history exhibit proffered by petitioner's witness Jan Vogelsang was erroneous.  The State's objection that the exhibit should be excluded pursuant to Alabama Rule of Evidence 612 was inapposite.  The Notebook was not provided to the witness for the purpose of refreshing her recollection.  Vogelsang testified at length concerning her preparation of the exhibit, its purposes, the methods she applied to collect the information contained in the social history, her sources for that information, the importance of the information, and the conclusions she drew based upon the information collected.  She testified that she prepared the Notebook exhibit as a visual aid to assist the Court in understanding and reviewing the voluminous information and findings that were reflected in both the exhibit and her testimony.  As such, the Notebook exhibit was clearly admissible.

ARGUMENT

I. SOCIAL HISTORIES AND TESTIMONY BY CLINICAL SOCIAL WORKERS CONTAIN IMPORTANT AND RELIABLE EVIDENCE THAT IS DIRECTLY RELEVANT IN CAPITAL CASES. 


Social histories and testimony by clinical social workers contain important and reliable evidence that is routinely and widely used in capital cases to allow the sentencer to make the individualized assessment of the appropriateness of the death penalty required by the Constitution.  The typical master's-level clinical social worker responsible for preparing such social histories and/or testifying at sentencing has completed graduate courses in cognitive, psychological, and bio-psychosocial development and major theoretical explanations of personality development and human behavior, as well as 900 hours of clinical training in the field before graduating.  See Wiggins v. Smith, No. 02-311, 2003 WL 122276 at *11. Indeed, in Alabama, licensed clinical social workers -- in addition to having a master's degree in social work from an accredited program -- also must pass a licensing examination and have at least two years of post-master or doctorate experience in the practice of social work under the supervision of a licensed certified social worker.  Ala. Code § 34-30-22.


In at least thirty-three states and the District of Columbia, by virtue of their educational background, training, experience, and professional accreditation, clinical social workers with master's degrees are authorized to render diagnoses of psychiatric, psychosocial, and psychological disorders.
 This overwhelming recognition that clinical social workers are eminently capable of diagnosing and treating such disorders reflects a "consistent body of policy determinations by state legislatures" that clinical social workers are an essential part of the provision of clinical mental health treatment in the United States.  Jaffee v. Redmond, 518 U.S. 1, 13 (1996) (internal citation omitted). Moreover, this broad acceptance of licensed clinical social workers as qualified providers of mental health services speaks volumes about the reliability and effectiveness of those services.


Regulations promulgated by the Alabama State Board of Social Work Examiners confirm that Alabama, too, recognizes the wide range of professional work that clinical social workers perform in the field of mental health:

Chapter 850-X-2 Social Work

(i) Clinical social work shares with all social work practice the goal of enhancement and maintenance of psychosocial functioning of individuals, families, and small groups. Clinical social work practice is the professional application of social work theory and methods to the treatment and prevention of psychosocial dysfunction, disability, or impairment, including emotional and mental disorders. It is based on knowledge of one or more theories of human development within a psychosocial context. The perspective of person-in-situation is central to clinical social work practice. Clinical social work includes interventions directed to interpersonal interactions, intrapsychic dynamics, and life-support and management issues.

(ii) Clinical social work services consist of assessment; diagnostic impression; treatment, including psychotherapy and counseling; client-centered advocacy; and evaluation. It includes direct client intervention, client centered supervision and client centered consultation. It involves the scientific, artful, ethical application of social work theories and methods of assessment, diagnostic impression, prevention and treatment. Assessment of interpersonal relationships, mental health status, family dynamics, environmental stresses and supports, social systems and the impact of physical, emotional and mental illness and disability on functioning are the emphasis of clinical social work practice.

(iii) Clinical social work also includes crisis intervention, case management and client centered advocacy. Treatment methods are designed to provide the client and opportunity to express himself or herself, and foster an atmosphere of candid self observation, expectations of change and amenability to the social worker's efforts to facilitate such change.

Based on this expertise, courts have not only relied on expert testimony by clinical social workers, but they have also routinely relied on social histories
 prepared by clinical social workers.  


The United States Supreme Court recently confirmed the vital importance of such social histories in capital proceedings.  In Wiggins v. Smith, 539 U.S. 510 (2003), the Court reversed the Fourth Circuit's denial of post-conviction relief and vacated the petitioner's sentence of death on the basis of his trial counsel's failure to properly investigate and present mitigating evidence of the petitioner's life history.
  In so doing, the Court relied heavily upon the expert testimony, presented during post-conviction proceedings, of a licensed social worker who had prepared a detailed social history report on the petitioner.  Based upon the social worker's report and testimony detailing the severe deprivation and abuse suffered by the petitioner, the Supreme Court held that there was "a reasonable probability that a competent attorney, aware of this history, would have introduced it in an admissible form," and that there was also "a reasonable probability that [the jury] would have returned a different sentence."  Wiggins, 539 U.S. at 535-36.  


The Wiggins Court made clear its reliance upon the social history prepared by the petitioner's expert witness:

The mitigating evidence counsel failed to discover and present in this case is powerful.  As Selvog [the expert social worker witness] reported based on his conversations with Wiggins and members of his family, Wiggins experienced severe privation and abuse in the first six years of his life while in the custody of his alcoholic, absentee mother.  He suffered physical torment, sexual molestation, and repeated rape during his subsequent years in foster care.  The time Wiggins spent homeless, along with his diminished mental capacities, further augment his mitigation case.  Petitioner thus has the kind of troubled history we have declared relevant to assessing a defendants moral culpability.  

Wiggins, 539 U.S. at 534.  See also California v. Brown,  479 U.S. 538, 545. 107 S.Ct. 837, 841, 93 L.Ed.2d 934 (1987)("'[E]vidence about the defendant's background and character is relevant because of the belief, long held by this society, that defendants who commit criminal acts that are attributable to a disadvantaged background . . . may be less culpable than defendants who have no such excuse.'"); see also Eddings v. Oklahoma, 455 U.S. 104, 112, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982)(noting that consideration of the offender's life history is a "'part of the process of inflicting the death penalty.'"); Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)(invalidating Ohio law that did not permit consideration of aspects of a defendant's background.)


Lower courts, both before and after Wiggins, have often emphasized the importance social histories when weighing the propriety of sentencing decisions in capital cases.  For example, in Moore v. Reynolds, 153 F.3d 1086, 1110 (10th Cir., 1998), the court of appeals relied on two documents submitted to the district court: a psychological report prepared by a psychologist and a social history investigation report prepared by a social worker.  The court noted that "[a]lthough many of her conclusions are general, rather than focused specifically on Moore's situation, [the social worker's] report arguably suggests if Moore were to receive proper psychiatric treatment for his mental disorders, he would be less likely to commit future crimes and, in short, would be less dangerous to society." Id. Based on the psychological report and the social history, the court of appeals determined that the petitioner had "established a likelihood that his mental  condition could have been a mitigating factor at the sentencing phase." Id.
  See also Glenn v. Tate, 71 F.3d 1204, 1206-08 (6th Cir. 1995); Guy v. Cockrell, 343 F.3d 348, 354-55 (5th Cir. 2003); Douglas v. Woolford, 316 F.3d 1079, 1090 (9th Cir. 2003).


Reliance on social history is consistent with this Court's sensitivity to any impediment to the consideration of any type of mitigating evidence in a death sentencing hearing. See Harris v. State, 2004 WL 2418073 (Ala. Cr. App., Oct. 29, 2004)(Noting that "'Alabama's sentencing scheme broadly allows the accused to present evidence in mitigation,'" and reversing the lower court's finding that evidence of the petitioner's background was too remote in time to be admissible in mitigation.)  "Recognizing that 'the imposition of death by public authority is . . . profoundly different from all other penalties,'" the United States Supreme Court has repeatedly held that "the Eighth and Fourteenth Amendments require that the sentencer [in a capital case] . . . not be precluded from considering, as a mitigating factor, any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death." Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) (quoting Lockett v. Ohio, 438 U.S. 586, 604-05 (1978) (plurality opinion)). Following cases such as Eddings, Lockett, and Green v. Georgia, 442 U.S. 95 (1979) (per curiam), in which the Supreme Court found that the exclusion of testimony as hearsay at the guilt phase of a capital trial violated the Due Process Clause, courts of appeals have emphasized that mitigation evidence proffered by a capital defendant should generally be admitted when it is "reliable and relevant." E.g., Sallahdin v. Gibson, 275 F.3d 1211, 1237 (10th Cir., 2002).
II. THE COURT'S EXCLUSION OF THE VOGELSANG NOTEBOOK EXHIBIT FROM EVIDENCE BASED ON ALABAMA RULE 612 WAS ERRONEOUS. 


Citing Alabama Rule of Evidence 612 ("Rule 612"), the State objected to the admission into evidence of the Vogelsang Notebook Exhibit (Petitioner's Exhibit 114), containing visual aids concerning Davis' social history.  Rule 612 states in pertinent part: 

(a) General rule.  Any writing may be used to refresh the memory of a 
witness.

(b)
Production of writing used to refresh memory.  If while testifying a witness uses a writing to refresh his or her memory, then an adverse party is entitled, upon request, to have the writing produced at the hearing, to inspect it, to cross examine the witness thereon, and to introduce in evidence those portions of it relating to the witness's testimony.  If it is claimed, in opposition to such a request, that the writing contains matters not related to the subject matter of the testimony, the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. 


Rule 612 is primarily aimed at documents that are used for the purpose of refreshing a witness' memory.  The issue arises when a witness is unable to independently recall facts and must be provided with a document that enables him to recall the facts to which he then testifies. Rule 612 allows the adverse party the opportunity to examine the materials used to refresh the witness' memory, cross-examine the witness on the materials, and to introduce into evidence those portions of the materials relating to the witness' testimony.  Id.
  


Rule 612 is not meant to be used as a tool for excluding an otherwise admissible writing that is relevant to the testimony of a witness.  See Fed. R. Evid. 612 advisory committee's note.  As more fully discussed below, it is clear from the record that the Notebook was not used for the purpose of refreshing Vogelsang's memory.  Instead, it was created and offered for the proper purpose of illustrating and supporting her expert testimony, and providing evidence of the information upon which she based her conclusions.


There is no language in Rule 612 that provides a basis upon which the State could properly have relied in objecting to the admission into evidence of the Notebook exhibit.  Moreover, we could not locate a case indicating that Rule 612 has ever been used to exclude a relevant proffered exhibit when the entirety of that exhibit was distributed to the adverse party and the court for inspection and cross-examination.  Therefore, the State's reliance on Rule 612 to exclude Ms. Vogelsang's Notebook exhibit was erroneous.  The notebook was clearly admissible, and was vitally important to provide the courts with a full record of the social history as testified to by Vogelsang.


Vogelsang testified at length concerning the methods she applied in gathering the social history information reflected both in her Notebook and in her testimony, and the purposes for which that social history information is used.  (896/12-897/3; 899/1-900/14; 903/9-905/7.)  She also described in detail the sources from which that information was drawn.  (912/4-914/21.)  After the State objected to Vogelsang's expression of her conclusions, contending that the evidence upon which those conclusions were based had not been placed in evidence (921/9-15), Vogelsang laboriously detailed the specific sources of information for each independent conclusion, naming those she had interviewed, identifying the records she had reviewed, and describing the information that lead her to her conclusions.  (930/7-1056/10.)  Vogelsang was permitted to testify concerning her conclusions and the bases for those conclusions.


Expert witnesses frequently provide reports and other visual aids that compile and summarize the voluminous information upon which their testimony is based.  Such exhibits are important for a number of reasons.  As Vogelsang testified, visual aids are needed in presenting the voluminous information and conclusions derived from a social history to help the viewer understand how that information is important to the situation at hand:

[I]n private practice, we use visual aids to help our private client understand the dynamics that we have discovered and worked on in their history that might be contributing to their current behavior and their current problems.  People learn visually and it’s a way of condensing a tremendous amount of information in a way that people can understand.  Again, we are trained to look at educational levels and language differences.  And so we try to use visual aids to help people have a better understanding.

Vogelsang testimony (905/21-906/5).  Vogelsang also offered an additional reason that visual aids are an important component of expert testimony in her field:

In terms of court, especially in a case such as this one, to bring in every document, to bring in every single person you've interviewed would keep us here possibly for weeks.  So it's a way of pulling all of the findings together, all of the information together, and using it to assist the Court in the disposition of the case.

Vogelsang testimony (906/6-11).  Thus, Vogelsang's testimony firmly established the purposes for which she created the Notebook, and for which it was offered as an exhibit.


The exhibits proffered by Vogelsang were necessary to the Court's complete understanding of her testimony and findings.  Moreover, since the purpose of the Rule 32 proceeding was to allow Davis to show what evidence he contended should have been presented to the jury at his trial, the exhibit is a necessary part of the record.  The exhibit itself constitutes a vital piece of evidence that should have gone into deliberations with the jurors.  Had trial counsel presented this vital social history evidence at Davis' trial, the Notebook would have been offered as an exhibit that could have accompanied the jurors when they were deciding Davis' fate.  Such an exhibit would have been vitally important, since it would have assisted the jurors at trial (and the Court at the Rule 32 hearing) in reviewing Vogelsang's testimony and her findings, without having to independently remember every detail from a voluminous record.  

CONCLUSION

For the foregoing reasons, NASW respectfully urges the Court to reverse the ruling of the lower court excluding Petitioner’s Exhibit 114. The social history Notebook was important and highly relevant evidence, and should have been admitted.
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Of Counsel

� See In re Adoption/Guardianship No. CCJ14746 in the Circuit Ct. for Wash. County, 759 A.2d 755, 762 n.9 (Md. 2000) (collecting statutes). Similarly, clinical social workers licensed or certified under state law meet the definition of "clinical social worker" for purposes of federal Medicare reimbursement. Significantly, "clinical social worker services" means services performed by a clinical social worker "for the diagnosis and treatment of mental illness . . . which the clinical social worker is legally authorized to perform under State law." 42 U.S.C. 1395x(hh)(2).


� Alabama's regulations describe "psychosocial assessment," such as that conducted here, as follows:  "The determination of psychosocial functioning involves a comprehensive process, assessment and evaluation conducted by the social worker in order to learn about the client. It includes four levels of analysis: the individual; the interpersonal system; the family unit and the family’s interchange with its social network; and other environmental or ecological factors. Interviewing is the major tool of psychosocial assessment. Psychosocial assessment does not include making diagnoses, nor interpreting of psychological tests." Chapter 850-X-2.01(4)





�  During the habeas hearing in the district court, the judge had expressly recognized that failure "to do a social history, at least to see what you have got, to me is absolute error."  The district court had nevertheless denied the petition, believing that trial counsel's explanation that his failure to conduct a social history had been a deliberate, strategic decision barred relief.  Wiggins, 539 U.S. at 517.


� See also Castro v. Oklahoma, 71 F.3d 1502, 1510-14 (10th Cir., 1998) (vacating death sentence when state trial court rejected request for funds for expert psychiatrist to assist at sentencing; in concluding that petitioner had "established the likelihood that his mental condition could have been a significant mitigating factor," court cites affidavit from forensic social worker that "describes significant emotional and development impairments which pertain directly to [petitioner's] relative culpability for murder" and notes that, although both petitioner and relative testified at sentencing, "neither could frame the existing mitigating evidence in nearly as coherent a fashion as [the social worker] presumably could have done . . . . Her expertise presumably would have allowed her to relate past instances from [petitioner's] childhood to his crime.").





� Copies of the Vogelsang notebook exhibit (the "Notebook") were made available to the State for review during recess and to the court at the beginning of Vogelsang's testimony.  Accordingly, the State had the opportunity to examine the Notebook and to cross-examine Vogelsang on its contents.
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